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14 November 2018  
 
The Hon Mark Speakman SC MP 
Attorney-General 
52 Martin Place 
SYDNEY  NSW  2000 
By email:  tim.smartt@minister.nsw.gov.au  
 
 
Dear Attorney-General, 

 
Re: the need to update the uniform defamation law 
 
This letter is provided by Australia’s Right to Know (ARTK) coalition of media companies.  Members of ARTK are 
AAP, ABC, Australian Subscription Television and Radio Association (ASTRA), Bauer Media, Commercial Radio 
Australia (CRA) – representing Australia’s commercial radio broadcasters, Community Broadcasting Association 
of Australia (CBAA) – representing community radio and TV, Fairfax Media, Free TV – representing all of 
Australia’s commercial free-to-air TV networks, Guardian Australia, HT&E, Media Entertainment and Arts 
Alliance (MEAA), News Corp Australia, SBS, SkyNews and The West Australian. 
 
We write to urge the state, territory and federal Governments of Australia – under the leadership of the NSW 
Government – agree to undertake a review of the unified defamation law.  Given that the law has been in place 
for almost 13 years without amendment we also urge that this review be undertaken in a timely manner.   
 
To be more specific, we request that the next meeting of Attorneys General agree to activate a review with a 
completion date of no more than a year so that amendments can be made in all jurisdictions with an 
implementation date of 1 January 2020.   
 
As you are aware, uniform defamation laws were introduced across the six states during the latter part of 2005, 
and came into effect on 1 January 2006.  As reported in the 2005-06 Annual Report of the (then) Standing 
Committee on Attorneys-General, the uniform law is subject to an Inter-Governmental Agreement which also 
provides for amendments to the laws. 
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These amendments, in combination with the extension of the definition of computer to computer 
network, and the ability to add, delete, alter, and now copy data that is not relevant to the security 
matter (albeit for the purpose of accessing data that is relevant to the security matter and the 
target) amplifies the risks to the fundamental building blocks of journalism including undermining 
confidentiality of sources and therefore news gathering. 

 
 
EXPANDING THOSE WHO CAN EXECUTE WARRANTS, WARRANTS FOR ACCESS TO THIRD PARTY PREMISES 
AND USE OF REASONABLE FORCE 
 
The Bill amends sections of the ASIO Act to: 

 Authorise a class of persons able to execute warrants rather than listing individuals (section 24); 

 Clarify that search warrants, computer access warrants and surveillance device warrants authorise 
access to third party premises to execute a warrant (sections 25, 25A and new section 26B); and  

 Authorise the use of reasonable force at any time during the execution of a warrant, not just on 
entry (sections 25, 25A, 26A, 26B and 27J). 

 
The expansions of these aspects of the ASIO Act, in aggregate, and in addition to matters raised previously 
in this submission, are of major concern.  These amendments increase the risk to all that media 
organisations encompass, including all employees, information and intellectual property which in turn 
curtails freedom of speech.   
 
We urge the Parliament to consider this impact of the proposed amendments before proceeding with the 
Bill. 
 
 
    

                                        
 
 

                                   
 
 

         
 
 
 
 
 
 
 
 

 

 

mailto:tim.smartt@minister.nsw.gov.au
http://www.lccsc.gov.au/sclj/archive/former_sclj/standing_council_publications/standing_committee_annual_reports.html
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In June 2018, the NSW Department of Justice released its report of the statutory review of the uniform 
defamation law.  With the operation of the uniform defamation law nearing 13 years without amendment, the 
members of ARTK are united in our view that it is time to update the law to: 

i. Address some aspects of the law which, through ‘road testing,’ are broken and/or do not operate as 
intended; and 

ii. Take account of international best practice, including recent amendments adopted in the UK, to update 
the law and ensure consistent application of the law across all publishing mediums, including digital. 

 
The table following details our key recommended amendments to the law, cross-matched with 
recommendations from the NSW Statutory Review.  We note that the Review and commentary since the 
Review includes other suggestions and recommendations for defamation reform.  We look forward to engaging 
on all matters in the course of the work and consultation to be undertaken by the CAG Defamation Work 
Group.  
 
We look forward to working with you and other Attorneys General to ensure a workable legislative framework. 
 
Kind regards 
 
 
Georgia-Kate Schubert 
On behalf of Australia’s Right to Know coalition 
 
     

https://www.justice.nsw.gov.au/justicepolicy/Documents/defamation-act-statutory-review-report.pdf
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TABLE OF RECOMMENDATIONS 
 
Note – ‘the Act’ referred to in this document is the Defamation Act 2005 (NSW). 

 

 
ISSUE 

 

 
NSW STATUTORY 

REVIEW 

 
ARTK ISSUE OUTLINE 

 
ARTK 

RECOMMENDATION (+ 
DETAIL) 

 

 
PUBLIC POLICY RATIONALE 

 

Single publication rule Sections 2.26-2.32 
Recommendation 3 
 
 

Section 14B of the Limitations Act 1968 
(NSW) provides that an action in 
defamation is not maintainable if brought 
after the end of a limitation period of one 
(1) year from the date of publication of the 
matter in question.  For print, TV and radio 
publications this date is fixed.  However, 
due to Dow Jones and Company Inc v 
Gutnick as long as material in question is 
available to be downloaded from the 
internet it potentially continues to be 
published anew each time it is accessed, 
and the limitation period runs again from 
that date. 

Introduce a single publication 
rule in similar terms of section 8 
of the Defamation Act 2013 
(UK) that applies to first 
publication of the material 
regardless of the medium. 

Align with international best 
practice (UK, Ireland, several US 
states); modernisation of the 
law in the digital age; 
technological neutrality and 
ensuring consistent treatment 
across medium platforms (eg 
print, broadcast, online); 
proportionality; avoid 
evidentiary difficulties due to 
the passing of time, avoid 
chilling effect on freedom of 
expression 
 

Serious harm test Sections 5.45-5.49 
Recommendation 14 
 
 

The law does not adequately deal with 
spurious claims ‘up front’ before time, 
costs and resources are expended.  
Instead, the law includes a defence of 
triviality, however this does not come into 
play until trial.  In some jurisdictions, 
matters can be dismissed as an abuse of 
process for being a disproportionate drain 
on the resources of the court (eg Bleyer v 
Google Inc - NSW), however this has not 

Introduce a ‘serious harm’ 
threshold test, similar to section 
1 of the Defamation Act 2013 
(UK), such that a statement is 
not defamatory unless it has 
caused or is likely to cause 
serious harm to the reputation 
of the claimant.   
 
If the serious harm test is 
introduced, then the defence 

Align with international best 
practice (UK); proportionality;  
ensure efficient allocation of 
resources, including court 
resources; deter trivial, 
vexatious or spurious claims; 
better protection of freedom of 
expression; discourages forum 
shopping; introduction of a 
serious harm test makes the 
triviality defence unnecessary 

http://www5.austlii.edu.au/au/legis/nsw/consol_act/la1969133/s14b.html
http://www.austlii.edu.au/au/cases/cth/HCA/2002/56.html
http://www.austlii.edu.au/au/cases/cth/HCA/2002/56.html
http://www.legislation.gov.uk/ukpga/2013/26/section/8/enacted
http://www.legislation.gov.uk/ukpga/2013/26/section/8/enacted
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2014/897.html?context=1;query=bleyer%20v%20google;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2014/897.html?context=1;query=bleyer%20v%20google;mask_path=
http://www.legislation.gov.uk/ukpga/2013/26/section/1/enacted
http://www.legislation.gov.uk/ukpga/2013/26/section/1/enacted
http://www.legislation.gov.uk/ukpga/2013/26/section/1/enacted
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RECOMMENDATION (+ 
DETAIL) 

 

 
PUBLIC POLICY RATIONALE 

 

been recognised in other jurisdictions (eg 
QLD and ACT).   

for triviality in section 33 of the 
Act can be repealed. 

 

Juries - constitutional 
inconsistency 

Sections 4.14-4.18 
Recommendation 7 

In Wing v Fairfax Media Publications Pty 
Limited, the Full Federal Court held that 
since there is direct inconsistency between 
sections 39 and 40 of the Federal Court of 
Australia Act 1979 (Cth) (which provide for 
a presumption that civil trials are to be by a 
judge without a jury) and sections 21 and 
22 of the Act (under which any party in 
defamation proceedings may elect for the 
proceedings to be tried by a jury), the NSW 
provisions cannot be binding on the 
Federal Court by reason of that 
inconsistency and are not relevant to the 
exercise of the discretion in section 40 to 
order a jury.  
Note: juries continue to have no role in any 
ACT, South Australia or Northern Territory 
defamation cases. 

Amend the Federal Court of 
Australia Act 1976 (Cth) to 
provide for a presumption in 
favour of trial by jury for 
defamation actions.  

Consistency; fairness (prevent 
forum shopping) 
 
 

Defence of contextual 
truth  

Sections 5.7-5.12 
Recommendation 8 
 
 

The current contextual truth defence has 
become unworkable.  Specifically, 
defendants are having their contextual 
imputations struck out because of the 
strict interpretation of the phrase ‘in 
addition to’ – that is, not only is there a 
requirement that a defendant’s contextual 
imputation differ in substance from a 
plaintiff’s imputation, but that it must be 

Amend the law so as to only 
require that the imputation 
differ in substance from a 
plaintiff’s imputation.  
Specifically, adopt alternative 
wording of section 26 drafted 
by Dr Matthew Collins QC and 
included in the Law Council 
submission to the NSW review. 

Ensure the law operates as 
intended; consistency across 
jurisdictions; avoid procedural 
unfairness arising from 
defendants being denied a 
substantive defence 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/da200599/s33.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/da200599/s33.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2017/191.html?context=1;query=wing%20and%20fairfax%20and%20jury;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2017/191.html?context=1;query=wing%20and%20fairfax%20and%20jury;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fcoaa1976249/s39.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fcoaa1976249/s40.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/da200599/s21.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/da200599/s22.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fcoaa1976249/s40.html
https://www.justice.nsw.gov.au/justicepolicy/Documents/defamation_act_submission_-_law_council_of_australia.pdf
https://www.justice.nsw.gov.au/justicepolicy/Documents/defamation_act_submission_-_law_council_of_australia.pdf
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ARTK 

RECOMMENDATION (+ 
DETAIL) 

 

 
PUBLIC POLICY RATIONALE 

 

‘in addition’ to the plaintiff’s imputations.  
This has the effect that if a plaintiff claims 
that all imputations arising from a matter 
complained of are defamatory, even if 
some are substantially true, there will be 
no substantially true imputations left for a 
defendant to rely on.  A plaintiff can also 
amend their pleading to adopt contextual 
imputations which have been pleaded by a 
defendant, thus depriving the defendant of 
a contextual truth defence: Kermode v 
Fairfax Media Publications Pty Ltd, Fairfax 
Media Publications v Zeccola and Jones v 
TCN Channel Nine Pty Ltd.  Additionally, in 
Fairfax Media Publications Pty Limited v 
Bateman the NSW Court of Appeal found 
that NSW – unlike Victoria – does not 
permit a Hore-Lacy pleading, creating a 
disparity between jurisdictions where 
there should not be such. 

 

Defence of qualified 
privilege 

Sections 5.19-5.26 
Recommendation 10 
 
 

The statutory qualified privilege defence 
under section 30 of the Act has rarely been 
held to be available to media defendants 
due to the scope of publication and the 
position taken by the courts on 
“reasonableness”. The courts have 
approached the matters to be taken into 
account as a series of hurdles to be 
overcome rather than matters to be taken 
into account. 

Replace section 30 of the Act 
with the public interest defence 
in section 4 of the Defamation 
Act 2013 (UK). The section in 
the UK Act is intended to better 
reflect the intentions of 
Reynolds v Times Newspaper 
and remains based on that case; 
and is simpler and more likely to 
result in a publisher being able 

Ensure the law operates as 
intended; align with 
international best practice; 
promote the efficient allocation 
of resources, including court 
resources 
 
 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2010/852.html?context=1;query=kermode%20and%20fairfax;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2010/852.html?context=1;query=kermode%20and%20fairfax;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2015/329.html?context=1;query=kermode%20and%20fairfax;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2015/329.html?context=1;query=kermode%20and%20fairfax;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2014/1453.html?context=1;query=jones%20and%20tcn%20channel%20nine;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2014/1453.html?context=1;query=jones%20and%20tcn%20channel%20nine;mask_path=
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/nsw/NSWCA/2015/154.html?stem=0&synonyms=0&query=fairfax%20and%20bateman
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/nsw/NSWCA/2015/154.html?stem=0&synonyms=0&query=fairfax%20and%20bateman
http://www.austlii.edu.au/au/legis/nsw/consol_act/da200599/s30.html
http://www.austlii.edu.au/au/legis/nsw/consol_act/da200599/s30.html
http://www.legislation.gov.uk/ukpga/2013/26/section/4/enacted
http://www.legislation.gov.uk/ukpga/2013/26/section/4/enacted
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ARTK ISSUE OUTLINE 
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RECOMMENDATION (+ 
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[In Rush v Nationwide News Pty Limited, 
certain particulars of contextual truth were 
struck out on the basis that the objective 
truth of facts stated in a matter 
complained of could not be relevant to 
determining reasonableness under 
subsection 30(3) of the Act (cf Hockey v 
Fairfax Media Publications Pty Ltd).  The 
Full Federal Court refused leave to appeal 
from this decision.]  

to reasonably rely on statutory 
qualified privilege as a defence.  
Such defence requires a 
defendant to show that the 
statement was on a matter of 
public interest, and that the 
defendant reasonably believed 
that publishing the statement 
was in the public interest. 
The amendment should also 
include a public figure defence 
akin to that in the US. 
 
[In the alternative, include the 
public figure nature of the 
plaintiff as a relevant factor to 
be taken into account in 
assessing reasonableness for 
the purposes of section 30 the 
objective truth of facts stated in 
the article.]  

Operation of statutory 
cap on damages 

Sections 6.2-6.10 
Recommendation 16 
 
 

Section 35(1) of the Act provides for a 
maximum amount of damages for non-
economic loss that may be awarded in 
defamation proceedings.  There are 
inconsistent decisions as to whether the 
statutory cap on damages creates the 
outer limit of a range (ie, a “a scaling 
effect”) or operates as a cut-off. There 
have been four first-instance decisions of 

Amend the law to clarify that 
the maximum damages amount 
in s 35(1) fixes the upper limit of 
a range of damages, and should 
be applied as a scale after 
taking out a non-exhaustive list 
of “seriousness” factors. 
 

Ensure the law operates as 
intended; consistency across 
jurisdictions and matters; forum 
neutrality; proportionality with 
non-economic loss damages for 
personal injury matters 
 
 
 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2018/357.html?context=1;query=rush%20and%20nationwide;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2015/652.html?context=1;query=hockey%20and%20fairfax;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2015/652.html?context=1;query=hockey%20and%20fairfax;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/da200599/s35.html
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the NSW Supreme Court where the judges 
have treated s 35(1) as establishing the 
upper-limit of a range.  However in Bauer 
Media Pty Ltd v Wilson (No 2), the Court 
held to the contrary (see analysis at [184]-
[213]). 

Amend the law to clarify that 
the maximum damages amount 
applies to the proceedings in 
question, irrespective of how 
many separate publications 
have been sued on. 

Effect of aggravated 
damages on the 
statutory cap 

Section 6.3 refers to 
issue but does not 
consider it in detail 

Under section 35(2) of the Act, a court may 
order damages for non-economic loss in 
excess of the maximum damages amount 
“if, and only if, the court is satisfied that 
the circumstances of the publication of the 
defamatory matter to which the 
proceedings relate are such as to warrant 
an award of aggravated damages”.  In 
Bauer Media Pty Ltd v Wilson (No 2), it was 
held that once the court is satisfied that an 
award of aggravated damages is 
warranted, the court is no longer 
constrained by the cap and may order 
damages for non-economic loss that 
exceed the maximum damages amount.  

Amend the law to clarify that 
the maximum damages amount 
continues to apply to the 
calculation of compensatory 
damages for non-economic loss, 
irrespective of whether the 
circumstances of the 
publication warrant an award of 
aggravated damages. 
 
 

Ensure the law operates as 
intended; consistency across 
jurisdictions and matters; forum 
neutrality; proportionality with 
non-economic loss damages for 
personal injury matters 
 

Offers of amends 
 

(a) URLs in concerns 
notices 

Recommendation 4 re 
offers to make 
amends generally; 
issue not specifically 
considered 
 

The law did not foresee the practical 
implications of online publishing, and does 
not include a requirement for the 
aggrieved person to list the URL of material 
published online in a concerns notice. 

Introduce a provision to require 
the URL at which the material is 
published (if applicable) to be 
included in concerns notices, 
and if not included, for the 
publisher to be able to request 
this information in a further 

Modernisation of the law in the 
digital age; consistency with 
pleading requirements in rule 
15.19 of the Uniform Civil 
Procedure Rules 2005 (NSW) 
 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VSCA/2018/154.html?context=1;query=wilson%20v%20bauer;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VSCA/2018/154.html?context=1;query=wilson%20v%20bauer;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/da200599/s35.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VSCA/2018/154.html?context=1;query=wilson%20v%20bauer;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_reg/ucpr2005305/s15.19.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_reg/ucpr2005305/s15.19.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_reg/ucpr2005305/s15.19.html
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particulars notice under section 
14 of the Act. 

(b) Offer to make 
amends - correction 
of any error in fact 

Recommendation 4 re 
offers to make 
amends generally; 
issue not specifically 
considered 
 

An effective offer to make amends requires 
an offer to publish a ‘reasonable 
correction’ of the matter in question, or 
the imputations relating to the offer.  It 
does not require an apology.  This 
deliberate lack of requirement for an 
apology was addressed in the NSW AG’s 2nd 
Reading Speech to encourage use of the 
offer to make amends procedure.  It is 
often the case that plaintiff lawyers 
inevitably assert that a correction which 
does not include an apology is not 
reasonable when it comes to assessing the 
offer as a defence pursuant to section 
18(1) of the Act. 

Amend the law to clarify that 
the ‘correction’ required in an 
offer to make amends in section 
15(1)(d) of the Act is the 
correction of any false 
statement, and does not require 
an apology. 
 

Ensure the law works as 
intended; consistency with 
established law that a court 
cannot (and should not) 
exercise a power to compel a 
party to apologise: Summertime 
Holdings Pty Ltd v 
Environmental Defender’s Office 
Ltd 
 

(c) Offer to make 
amends – 
timeframe to make 
offer 

Sections 3.10-3.16 
Recommendation 4 
 
 

A publisher becomes aware of a claim of 
defamation upon receipt of a concerns 
notice. The law provides at least 28 days 
after receipt of a concerns notice to 
investigate and determine whether an 
offer to make amends should be made.  
However, a defence pursuant to section 
18(1)(a) of the Act requires that the offer 
be made ‘as soon as practicable’ – which is 
inconsistent and has the obtuse outcome 
of encouraging notices and/or claims 
requiring an offer of amends to be made 
the same day. 

Amend the law so that an offer 
to make amends which is made 
within 28 days, or before filing a 
defence if no concerns notice is 
provided, is reasonable for the 
purpose of an offer to make 
amends defence, rather than 
requiring the offer be made ‘as 
soon as practicable’. 
 

Consistency; ensure the law 
works as intended 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/da200599/s14.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/da200599/s14.html
http://www.parliament.nsw.gov.au/prod/parlment/nswbills.nsf/1d4800a7a88cc2abca256e9800121f01/3512383597e564baca25707b0020a1b8/$FILE/A7705.pdf
http://www.parliament.nsw.gov.au/prod/parlment/nswbills.nsf/1d4800a7a88cc2abca256e9800121f01/3512383597e564baca25707b0020a1b8/$FILE/A7705.pdf
http://www.austlii.edu.au/au/legis/nsw/consol_act/da200599/s18.html
http://www.austlii.edu.au/au/legis/nsw/consol_act/da200599/s18.html
http://www.austlii.edu.au/au/legis/nsw/consol_act/da200599/s15.html
http://www.austlii.edu.au/au/legis/nsw/consol_act/da200599/s15.html
https://nswlr.com.au/preview/45-NSWLR-291
https://nswlr.com.au/preview/45-NSWLR-291
https://nswlr.com.au/preview/45-NSWLR-291
https://nswlr.com.au/preview/45-NSWLR-291
http://www.austlii.edu.au/au/legis/nsw/consol_act/da200599/s18.html
http://www.austlii.edu.au/au/legis/nsw/consol_act/da200599/s18.html
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(d) Offer to make 
amends –  
withdrawal 

Recommendation 4 re 
offers to make 
amends generally; 
issue not specifically 
considered 
 

Section 16(1) of the Act provides that an 
offer to make amends may be withdrawn 
before it is accepted by notice in writing.  
In Vass v Nationwide News Pty Limited, 
Justice McCallum at [25]-[26] appears to 
have concluded that the only way to bring 
to an end an offer of amends (whether an 
initial offer or a renewed offer) is by the 
withdrawal of that offer by the offeror.  
The Court of Appeal found that ordinary 
contractual principles do not apply to 
offers to make amends, such that a 
counter offer does not constitute a 
rejection of an offer to make amends.  

Amend the law to make clear 
that withdrawal of an offer to 
make amends by the offeror is 
not the only way to terminate 
the offer.  If an offer to make 
amends is rejected by a 
plaintiff, either expressly or 
impliedly (for example, by 
making a counter offer or by 
commencing proceedings), then 
the offer does not remain open 
and this does not deny a 
defendant the defence under 
section 18 of the Act. 

Fix ambiguity; ensure the law 
works as intended 

(e) Offer to make 
amends – duration 
of offer 

Section 3.15 (although 
Review did not 
consider it to be an 
issue) 
Recommendation 4 
 
 

Section 18(1)(b) of the Act provides that an 
offer to make amends is reasonable if “at 
any time before the trial the publisher was 
ready and willing, on acceptance of the 
offer by the aggrieved person, to carry out 
the terms of the offer”.  There have been 
inconsistent findings as to whether or not 
this requires an offer to remain open at all 
times up to trial: see Nationwide News Pty 
Limited v Vass, Vass v Nationwide News Pty 
Limited, Zoef v  Nationwide News Pty Ltd, 
Bushara v Nobananas Pty Ltd & Anor and 
Pingel v Toowoomba Newspapers Pty Ltd.   

Amend the law to make clear 
that an offer to make amends 
does not have to remain open 
at all times from when it is 
made until the start of the trial 
in order to be reasonable.   

Fix ambiguity; ensure the law 
works as intended 

(f) Offer to make 
amends – issuing 
proceedings before 

Recommendation 4 re 
offers to make 
amends generally; 

Section 14(1)(a) of the Act provides for 28 
days for the defendant to assess a claim 
and determine whether to make an offer 

Amend the law to provide that 
indemnity costs be awarded in 
the defendant’s favour if a 

Ensure the law operates as 
intended; promote the efficient 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/da200599/s16.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2018/639.html?context=1;query=vass%20and%20nationwide;mask_path=
https://www.caselaw.nsw.gov.au/decision/5be25db8e4b0b9ab40210eea
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/da200599/s18.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/da200599/s18.html
https://www.caselaw.nsw.gov.au/decision/5be25db8e4b0b9ab40210eea
https://www.caselaw.nsw.gov.au/decision/5be25db8e4b0b9ab40210eea
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2018/639.html?context=1;query=vass%20and%20nationwide;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2018/639.html?context=1;query=vass%20and%20nationwide;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2016/283.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2012/63.html?context=1;query=nobananas;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/qld/QCA/2010/175.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/da200599/s14.html
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the expiration of 
the period allowed 
for an offer to make 
amends 

issue not specifically 
considered 
 

of amends.  However, plaintiff lawyers 
often commence proceedings before this 
time period has elapsed. 

plaintiff issues proceedings 
before the expiration of any 
period of time in which an offer 
to make amends may be made, 
in the event that the court 
subsequently finds that an offer 
of amends made to the plaintiff 
after proceedings were 
commenced was reasonable. 

allocation of resources, 
including court resources 

Proceedings in relation 
to the same imputations 

Sections 6.7-6.9  
Recommendation 16 
 
 

Section 23 of the Act provides that if a 
person has brought defamation 
proceedings for damages against any 
person in relation to the publication of any 
matter, the person cannot bring further 
defamation proceedings against the same 
defendant in relation to the same or similar 
matter except with leave of the court. 
The 2005 law introduced a cap on damages 
for non-economic loss, which was held in  
Davis v Nationwide News Pty Limited to 
apply to the proceedings (notwithstanding 
that there may be multiple matters 
complained of).  This has resulted in the 
unintended outcome of plaintiffs bringing 
multiple proceedings against different 
parties in relation to the same imputations 
(including a newspaper publisher in one 
proceeding and a journalist in another), 
and ensuing uncertainties around 
consolidation of such proceedings and 

Amend the law to make it 
clearer that the plaintiff can 
only bring one set of 
proceedings in relation to the 
same imputations against all 
defendants, irrespective of 
whether there are multiple 
matters complained of. 

Ensure the law works as 
intended; ensure efficient 
allocation of resources, 
including court resources 
 
 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/da200599/s23.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2008/699.html?context=1;query=davis%20and%20nationwide;mask_path=
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increased costs.  For example, Buckley v 
The Herald and Weekly Times Pty Ltd & 
Anor, Fairfax Media Publications Pty Ltd v 
Cummings [2013]ACTCA 37 and Dank v 
Whittaker.  

Criminal defamation Not considered In many states, including NSW, defamation 
is a criminal offence, attracting criminal 
penalties of up to 3 years in jail.  For 
example, section 529 of the Crimes Act 
1900 (NSW) 

Repeal all laws that that provide 
criminal penalties for 
defamation. 
 

Avoid chilling effect on freedom 
of expression; align with 
international best practice 

 

 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSCA/2009/118.html?stem=0&synonyms=0&query=title(herald%20and%20weekly%20times%20and%20buckley%20)
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSCA/2009/118.html?stem=0&synonyms=0&query=title(herald%20and%20weekly%20times%20and%20buckley%20)
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSCA/2009/118.html?stem=0&synonyms=0&query=title(herald%20and%20weekly%20times%20and%20buckley%20)
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/nsw/NSWSC/2014/732.html?stem=0&synonyms=0&query=title(dank%20and%20whittaker%20).%20%20Particularly%20at%20%5b64%5d%20It%20is%20not%20difficult%20to%20imagine%20circumstances%20in%20which%20that%20might%20be%20a%20helpful%20analysis.%20However,%20I%20am%20concerned%20with%20the%20particular%20circumstances%20of%20the%20present%20case.%20In%20my%20view,%20the%20division%20of%20the%20plaintiff's%20causes%20of%20action%20into%20separate%20proceedings%20for%20print%20and%20Internet%20entails%20a%20measure%20of%20artificiality.%20I%20regard%20the%20deliberate%20exclusion%20of%20a%20party%20who%20would%20have%20been%20%22the%20same%20defendant%22%20from%20one%20of%20those%20proceedings%20as%20a%20circumvention%20of%20the%20plain%20object%20of%20the%20Defamation%20Act%20to%20contain%20the%20remedy%20for%20non-economic%20loss%20in%20defamation%20proceedings.
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/nsw/NSWSC/2014/732.html?stem=0&synonyms=0&query=title(dank%20and%20whittaker%20).%20%20Particularly%20at%20%5b64%5d%20It%20is%20not%20difficult%20to%20imagine%20circumstances%20in%20which%20that%20might%20be%20a%20helpful%20analysis.%20However,%20I%20am%20concerned%20with%20the%20particular%20circumstances%20of%20the%20present%20case.%20In%20my%20view,%20the%20division%20of%20the%20plaintiff's%20causes%20of%20action%20into%20separate%20proceedings%20for%20print%20and%20Internet%20entails%20a%20measure%20of%20artificiality.%20I%20regard%20the%20deliberate%20exclusion%20of%20a%20party%20who%20would%20have%20been%20%22the%20same%20defendant%22%20from%20one%20of%20those%20proceedings%20as%20a%20circumvention%20of%20the%20plain%20object%20of%20the%20Defamation%20Act%20to%20contain%20the%20remedy%20for%20non-economic%20loss%20in%20defamation%20proceedings.
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s529.html
http://www.austlii.edu.au/au/legis/nsw/consol_act/ca190082/s529.html

